









































































































































































































































































































































































































































































































































have a clear view of the elevator in order to readily alert anyone exiting the elevator that he and
Mr. Brown were working in the area.

Mr. Brown testified at his deposition that Mr. Mook did not suggest any safety alternatives
and never suggested that Mr. Tysar serve as “a lookout” or put the forklift in gear or in park (Tr.
9, 11, 12). However, in the course of the hearing that followed a little over a month later,

Mr. Brown was less than certain that Mr. Mook never offered any alternatives to shutting down
the elevator and stated that he had no recollection of any alternatives offered by Mr. Mook (Tr.
163). Mr. Brown's conflicting testimony was contradicted by Mr. Tysar who testified that

Mr. Mook told him to set the forklift brake and stand by the elevator door where he could observe
the arrival of the elevator by looking through the window.

Mr. Tysar initially claimed that he had no idea what Mr. Mook expected of him by looking
through the elevator window (Tr. 58). However, he later testified that Mr. Mook suggested that
he look through the elevator window in order to warn anyone on the elevator to be careful or to
stop (Tr. 307). I find Mr. Tysar's testimony concerning Mr. Mook's alternative safety suggestion
to be less than credible. Mr. Tysar claimed that he had no idea what Mr. Mook had in mind when
he told him to look through the elevator window, yet he confirmed that Mr. Mook expected him to
warn anyone on the elevator that he and Mr. Brown were working in the area.

I further find Mr. Tysar's testimony that he could not remember Mr. Mook offering to
inform other employees that he and Mr. Brown were cleaning the belt (Tr. 95), to be contrary to
his later denials that any such offer was ever made (Tr. 308).

I have considered the question of why Mr. Mook would find it necessary to offer
alternative safety precautions if in fact his work assignment was limited to the tail piece area, and
I find his explanation that he did so to assure Mr. Tysar that the cleaning job would be safe to be
credible.

Foreman Bonjack corroborated Mr. Mook's testimony that he offered the two safety
alternatives to Mr. Tysar in response to Mr. Tysar's concemn that he and Mr. Brown might be at
risk if a vehicle exited the elevator with the forklift positioned in front of it, but that Mr. Tysar
rejected Mr. Mook's offer and insisted that the elevator be shut down. Having viewed
Mr. Bonjack's demeanor in the course of the hearing, I find his testimony to be credible.

Although Mr. Tysar indicated that he was “willing to talk with people and compromise,”
he confirmed that he made no suggestions to Mr. Mook short of insisting that the elevator be
taken out of service, and he remained steadfast in his insistence that the only safe method of
cleaning the belt that he would accept was to shut down the elevator and tape it off so that it could
not be used while the belt was being cleaned. Indeed, Mr. Tysar admitted that any alternatives
suggested by Mr. Mook, short of taking the elevator out of service, would have been unacceptable
to him and rejected out of hand.
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I find Mr. Tvsar's summary refusal to seriously consider Mr. Mook's alternative safety
suggestions to be unreasonable and a less than good faith effort to at least attempt to resolve the
dispute to their mutual satisfaction. I further discredit Mr. Tysar's assertion that Mr. Monk simply
told him to go look through the elevator window, and credit Mr. Mook's testimony that he did
more than that in suggesting alternative ways to address Mr. Tysar's safety concerns.

I conclude and find that foreman Mook addressed Mr. Tysar's safety concern in a
reasonable way by offering the two alternatives previously discussed, and that Mr. Tysar's
rejection of those suggestions and insistence that the elevator be shut down was unreasonable.
Under the circumstances, I conclude and find that Mr. Tysar's work refusal was unprotected and
that his suspension was not discriminatory and did not amount to a violation of section 105(c) of
the Act.

ORDER

In view of the foregoing findings and conclusions, and after careful consideration of all of
the credible evidence and testimony adduced in this case, I conclude and find that the complainant
has failed to establish a violation of section 105(c) of the Act. Accordingly, the complaint IS
DISMISSED, and the complainant's claims for relief ARE DENIED.

Y

Administrative Law Judge
Distribution:
James C. Tysar, 4823 Russell Avenue, Parma, OH 44134 (Certified Mail)

Mark N. Savit, Esq., Ruth L. Ramsey, Esq., Patton Boggs, L.L.P., 2550 M Street, N.W.,
Washington, D.C. 20037 (Certified Mail)

\mca
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ADMINISTRATIVE LAW JUDGE ORDERS






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION:

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

MaY 9 1997
SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH s
ADMINISTRATION (MSHA), : Docket No. PENN 94-15
Petitioner : A. C. No. 36-04109-03522 A
V. :
Ambrosia Tipple Mine
WAYNE R. STEEN Employed by
AMBROSIA COAL COMPANY,
Respondent
ORDER ON REMAND
I

This is a civil penalty proceeding under section 105(d) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 801 et seqg.

The Commission has remanded the case a second time for reassessment of a civil penalty
against Wayne R. Steen.

The Commission has held in this case, and in Sunny Ridge Mining Company, Inc.,
19 FMSHRC 254 (1997) (decided after the judge’s decision on remand in this case), that in a
section 110(c) case against an individual, Commission judges must make findings on each of the
six penalty criteria in section 110(i) as they apply to the individual. Since section 110(i) was
drafted to apply to mine operators, rather than an individual, the Commission states that the
“criteria . . . can be applied by analogy” to individuals. The Commission stated in Sunny Ridge:

In making such findings, judges should thus consider such facts as
the individual’s income and family support obligations, the appropriateness
of a penalty in light of the individual’s job responsibilities, and an individual’s
ability to pay. Similarly, judges should make findings on an individual’s history
of violations and negligence, based on evidence in the record on these criteria.
Findings on the gravity of a violation and whether it was abated in good faith
can be made on the same record evidence that is used in assessing an operator’s
penalty for the violation underlying the section 110(c) liability.

Sunny Ridge, supra, 19 FMSHRC at 272.
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In this case, the Commission has found that the judge’s findings as to negligence, gravity,
history of previous violations, and good faith abatement are sufficient as to Mr. Steen. It has
remanded for findings on the criteria of the penalty’s effect on the ability to continue in business
and the appropriateness of the penalty to the size of the business as applied to Steen by analogy.
The Commission states that “the relevant inquiry with respect to the criterion regarding the effect
on the operator’s abilitiy to continue in business, as applied to an individual, is whether the
penalty will affect the individual’s ability to meet his financial obligations” and directs the judge
to “make specific findings as to the nature and extent of these obligations” and to “explain
how they affect the penalty.” Slip Op. p. 6. With respect to the “size” criterion, the Commission
states that “the relevant inquiry is whether the penalty is appropriate in light of the individual’s
income and net worth” and directs the judge to make “specific findings on Steen’s income and
net worth” and to “explain how they affect the penalty.” Id.

I

Further proceedings are necesasry to obtain evidence that will enable the judge to make
necessary findings to reassess a civil penalty.

By analogy to civil penalty cases against mine operators, I hold that the Secretary has the
burden of showing that a proposed penalty is appropriate to Steen’s income and net worth, and
that Steen has the burden of showing that the penalty will adversely affect his ability to meet his
financial obligations. If the parties are unable to stipulate the information as to Steen’s income,
net worth, and financial obligations, Steen shall be required to produce such information. The
Secretary shall have an opportunity to raise issues respecting the information submitted by Steen.

The parties are directed to confer in an effort to stipulate the following no later than
June 2, 1997:

1. A statement of Wayne R. Steen’s current income, net worth and financial obligations,
with copies of his latest Federal Income Tax Return and W-2 Form, and a balance sheet.

2. A statement as to whether or not Mr. Steen has the financial ability to pay a civil
penalty of $3,500 in 10 monthly installments of $350 and continue to meet other financial
obligations, with the basic reasons supporting such statement. If the statement is in the negative,
the parties shall endeavor to stipulate the amount of a civil penalty and monthly installments that
Mr. Steen is able to pay.

If a stipulation is reached, it shall be filed with the judge by June 10, 1997.

o U.5. GOVERNMENT PRINTING OFFICE:1997-417-508/73381
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If the parties are unable to stipulate as to either item 1 or 2, above, then Mr. Steen is
directed to file a statement as to such item with copies of supporting documents, no later than
June 10, 1997. The Secretary shall have 10 days to reply to such statement or statements.

If material issues of fact are raised by the parties’ separate statements, a hearing will be
scheduled on the issues of fact that are relevant to the issues on remand in this case.

a}d/b-' Vi~
William Fauver
Administrative Law Judge

" Distribution:

Jerald S. Feingold, Esq., Office of the Solicitor, U. S. Department of Labor, 4015 Wilson
Boulevard, Suite 400, Arlington, VA 22203 (Certified Mail)

Frank G. Verterano, Esq., Verterano & Manolis, 2622 Wilmington Road, New Castle, PA
16105-1530 (Certified Mail)

William P. Getty, Esq. Meyer, Unkovic & Scott, 1300 Oliver Building, Pittsburgh, PA 15222
(Certified Mail)
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